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Constitution contains no explicit mention of such a guar-
antee. Even though most justices agree that the right to 
privacy exists, they have disagreed over various ques-
tions, including from what provision of the Constitution 
the right arises and how far it extends.

It is the tension between what the Constitution 
says (or does not say) and the kinds of questions liti-
gants ask the Court to address that explains why we 
devote so much space to civil liberties. Because the 
meaning of those rights is less than crystal clear, the 
institution charged with interpreting and applying 
them—the Supreme Court of the United States—has 
not approached its task in a consistent way. Throughout 
the Court’s history, different justices have brought differ-
ent modes of interpretation to the guarantees of freedom 
of religion, expression, and the press, and to the right to 
privacy, which in turn have significantly affected the ways 
citizens enjoy those rights.

Figure II-1 provides one way of looking at how 
the Court has treated First Amendment and privacy 
claims over nearly seven decades. The Court led by Earl 
Warren (1953–1969) was generally supportive of such 

claims, ruling in the liberal direction in more than 
two-thirds of the cases. The Court under Chief Justice  
Warren E. Burger (1969–1986) and Chief Justice 
William H. Rehnquist (1986–2005), and now Chief 
Justice John G. Roberts Jr. (2005–present), moved in 
the opposite direction, with support of the individual 
rights position well below that of the Warren Court.

Figure II-1 helps reinforce the point that the amend-
ments are open to interpretation, that the words of the 
Constitution alone do not necessarily provide a sufficient 
guidepost for the justices as they resolve cases. Even so, 
the data raise many questions: Why did the Burger and 
Rehnquist Courts, and now the Roberts Court, support 
First Amendment and privacy rights at lower levels than 
the Warren Court? Is it merely because recent Courts 
have had more conservative members? Or have the cases 
and the precedents governing their resolution changed? 
Perhaps the more recent justices have invoked different 
modes of analysis to resolve these disputes. Might it also 
be that the Court has responded to the public or to the 
other institutions of government? Another possibility is 
that the Warren Court was far more supportive of First 
Amendment and privacy claims than its predecessors, and 
the Burger, Rehnquist, and Roberts Courts, in turn, rebal-
anced the scales. Finally, we must consider the possibility 
that traditional definitions of liberal and conservative may 
not be particularly useful labels when describing some of 
the Court’s contemporary conflicts. If the Court upholds a 
law that punishes “hate speech,” has it ruled in a liberal or 
conservative direction? If the Court strikes down regula-
tions placed on individuals who use First Amendment pro-
tections to deter women from obtaining abortions, has it 
issued a conservative or liberal decision? Last but not least, 
if the Court invalidates restrictions on campaign financ-
ing, as the Roberts Court has done in several cases,1 is that 
a liberal First Amendment decision supporting freedom 
of expression in campaigns for office? Or is it a conserva-
tive ruling that permits large financial interests to have a 
disproportionate role in elections? More generally, does 
support for First Amendment values continue to provide 
a—if not the—defining characteristic of liberalism, as so 
many analysts once assumed? Answering these questions 
will require careful study of the cases to come.

Another interesting feature of these personal rights 
cases is how they have generally increased in terms of the 

1Of these decisions, Citizens United v. Federal Elections Commission 
(2010) received the most attention. In this case (excerpted in Chapter 
15), the Court ruled that limits on corporate and union funding of 
political broadcasts violate the First Amendment.

Figure II-1 � Percentage of First Amendment 
and Privacy Cases Decided in 
the Liberal Direction, by Chief 
Justice Era
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Source: Calculated by the authors from data available on the U.S. 
Supreme Court Judicial Database (http://supremecourtdatabase 
.org).

Note: The numbers of cases for the Court eras are as follows:  
Warren Court (1953–1968 terms), N = 158; Burger Court (1969–1985 
terms), N = 250; Rehnquist Court (1986–2004 terms), N = 173; and 
Roberts Court (2005–2022 terms), N = 92. Liberal decisions are pro-
individual against the government in First Amendment and pri-
vacy cases. Includes only orally argued cases.


